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§ 1.457-1 Compensation deferred under eligible State deferred compensation
pl ans.

(a) Year of inclusion in gross income--(1) In general. For taxable years
begi nning after Decenber 31, 1978, section 457(a) provides that anpbunts deferred
(within the meaning of 8§ 1.457-1(d)(3)) under an eligible State deferred
conpensation plan that satisfies the requirenments of 8§ 1.457-2 (an "eligible
plan") are includible in gross income only for the taxable year in which paid or
ot herwi se made available to the participant or beneficiary under the plan

(2) Maxi mum deferral; in general. Under section 457(c)(1), the exclusion
fromgross inconme described in this paragraph (a) does not apply to conpensation
deferred under one or nore eligible plans to the extent that the conpensation so
deferred during a participant's taxable year exceeds the greater of--

(i) $ 7,500, or,

(ii) As applicable, the sumof the plan ceilings determ ned under § 1.457-
2(f), to the extent such sum does not exceed $ 15, 000.

(3) Maxi mum deferral; exclusions under section 403(b) taken into account.
Under section 457(c)(2), for a participant's taxable year for which an anmount is
contributed to an annuity contract described in section 403(b) (including a
custodi al account described in section 403(b)(7)) on behalf of the participant,
subparagraph (2) of this paragraph (a) is applied by substituting--

(i) For $ 7,500, an ampunt equal to $ 7,500, |ess the anmpunt excludable from
the participant's gross inconme under section 403(b) for the taxable year

(i1) For the sumof the plan ceilings determ ned under § 1.457-2(f), an
amount equal to the sumof the plan ceilings determned under § 1.457-2(f),
| ess the anpbunt excludable fromthe participant's gross i ncone under section
403(b) for the taxable year, if such anpbunt is not taken into account under such
§ 1.457-2(f), and

(iii) For $ 15,000, an anpunt equal to $ 15,000, |ess the ampunt excludabl e
fromthe participant's gross income under section 403(b) for the taxable year

(b) Anpbunts made available to participant or beneficiary.--(1) In general
For purposes of section 457(a) and this section, amounts deferred under an
eligible plan will not be considered nmade available to the participant or
beneficiary if under the plan the participant or beneficiary may irrevocably
elect, prior to the tine any such anounts becone payable, to defer paynent of
some or all of such amounts to a fixed or determinable future tine. In addition



amounts deferred (including amounts previously deferred) under an eligible plan
wi Il not be considered made available to the participant solely because the
participant is pernmitted to choose anbng various investnent nodes under the plan
for the investnent of such anmpunts whether before or after paynents have
conmenced under the plan.

(2) Exanples. Further exanples of when amounts deferred will or will not be
consi dered as being nade available to the participant or beneficiary are
provi ded bel ow

Example (1). (i) C, an individual, is a participant in an eligible State
deferred compensati on plan that provides the foll ow ng:

(A) The total of the amounts deferred under the plan is payable to the
participant in 120 substantially equal nonthly installments comenci ng on the
date 30 days after the participant attains nornal retirenent age under the plan
(age 65), unless the participant elects, within the 90 day period ending on the
date the participant attains normal retirement age, to receive a single sum
paynment of the deferred ampbunts. The single sum paynment is payable to a
partici pant on the date the first of the nonthly paynent woul d ot herw se be
payable to the participant.

(B) If a participant separates fromthe service of the State before
attaining normal retirenment age, the total of the anobunts deferred under the
plan is payable to the participant in a single sum paynent on the date 90 days
after the date of the separation, unless, before the date 30 days after the
separation, the participant elects not to receive the single sum payment. The
election is irrevocable. If the participant nmakes the election, the total of the
amounts deferred under the plan I's payable to the participant as described in
(A), either in nonthly installments or, at the election of the participant, in a
si ngl e sum paynent .

(ii) On June 6, 1982, C, a cal endar year taxpayer aged 59, separates from
the service of the State. On June 18, 1982, C elects not to receive the single
sum paynment payabl e on account of the separation. Because of C s election, no
amount deferred under the plan is considered made available in 1982 by reason of
Cs right to receive the single sum paynent.

(iii) On February 6, 1988, C attains age 65. C did not, within the 90 day
period el ect the single sumpaynent that is payable in lieu of the nonthly
installnents. Anpunts deferred under the plan are includible in Cs gross incone
as they are paid to Cin the nonthly installnments. No ampunt is considered nade
avai | abl e by reason of Cs right to elect the single sum paynent.

Exampl e (2). Assume the sane facts as in exanple (1), except that the plan
provi des that notwi thstanding that nmonthly installments have comrenced under the
pl an, as described in (i)(A), the participant my, without restriction, elect to
receive all or any portion of the anmount remnaining payable to the participant.
The total of the anmounts deferred under the plan is considered made available in
1988.

Exampl e (3). Assume the sane facts as in exanple (1), except that the plan
provi des that once monthly install nent paynents have conmenced under the plan
as described in (i)(A), the participant may accel erate the paynent of the anount
remai ni ng payable to the participant upon the occurrence of an unforeseeable
enmergency as described in 8§ 1.457-2(h)(4) in an anpbunt not exceeding that
described in § 1.457-2(h)(5). No anpbunt is considered nade available to C on
account of C s right to accel erate paynents upon the occurrence of an
unf or eseeabl e energency.

Exampl e (4). Under an eligible plan of which individual Dis a participant,
normal retirenent age is age 65 at which time paynents must begin. Paynents may
begin earlier upon a separation fromthe service. Under the plan, a participant
who separates fromthe service before age 65 or the participant's beneficiary
(if the separation is due to the participant's death) may el ect to defer the
di stribution of the amobunts deferred until the year in which the participant
attains or would have attai ned age 65. This election may be nmade only prior to



the tine any paynents comrence and once nade nmay not be revoked. |If such an
election is nade, the participant, forner participant, or beneficiary need not
el ect the nethod of paynent, or if one is elected may change the nethod el ected,
until the date 30 days preceding the date upon which paynents are to conmence.
No amount is considered made avail able by reason of D's right to defer the

di stribution of the ambunts deferred until age 65, nor on account of D s right
to delay the election of the nmethod of payout. Sinmlarly, if D dies at age 60,
no amount is considered made available to D's beneficiary by reason of the
beneficiary's right to defer the distribution of the anbunts deferred until the
year in which D would have attained age 65, nor on account of the beneficiary's
right to delay the election of the method of payout.

Exampl e (5). Under an eligible plan of which individual E is a participant,
the maxi mumthat nmay be deferred in any taxable year is 33 1/3 % of includible
conpensation, not to exceed $ 7,500. The plan does not provide for a catch-up
deferral under section 457(b)(3). In one taxable year, E elects to have ampunts
deferred in excess of the linmtation provided for under the plan. The anpunts
deferred in excess of the lintation will be considered to have been made
available to E in the taxable year in which deferred.

Exanmpl e (6). Assunme the sane facts as in exanple (5), except that E's
enpl oyer al so contributes amounts for the purchase of an annuity contract under
section 403(b). In one taxable year, E has anmounts contributed for the annuity
within the imtations of section 403(b)(2), and also has anounts deferred under
the eligible plan for the same year. The aggregate of the ampbunts contri buted
for the annuity contract and the anmounts deferred under the plan exceed the
deferral limtations under the plan. The excess deferrals will be considered
made available to Ein the year in which the ambunts were deferred.

Example (7). Under an eligible plan of which Fis a participant, amunts
deferred have been invested in a noney market investnment fund. The plan then
transfers the amobunts deferred to a |life insurance conpany for the purchase of
life insurance contracts as an investnment nmedium However, the entity sponsoring
the plan (1) retains all of the incidents of ownership of the contracts, (2) is
the sol e beneficiary under the contracts, and (3) is under no obligation to
transfer the contracts or to pass through the proceeds of the contracts to any
participant or a beneficiary of any participant. The novenent of the anobunts
deferred to the life insurance conpany (whether or not made at the request of
any plan participant) will not be considered to make the anmounts available to
the plan's participants. The cost of current life insurance protection under the
life insurance contracts will not be considered made available to the plan's
partici pants.

(c) Life insurance proceeds and death benefits paid under eligible plan. No
amount received or made avail abl e under an eligible plan is excludable from
gross income under section 101(a) (relating to life insurance contracts) or
section 101(b) (relating to enployees' death benefits).

(d) Definitions. For purposes of § § 1.457-1 through 1.457-4:

(1) Participant. "Participant"” neans an individual who is eligible under §
1.457-2(d) to defer conpensation under the plan

(2) Beneficiary. "Beneficiary" neans a beneficiary of a participant, a
participant's estate, or any other person whose interest in the plan is derived
fromthe participant.

(3) Anpunts deferred. "Ampunt(s) deferred" under an eligible plan means
conpensati on deferred under the plan, plus income attributable to compensation
so deferred. Incone attributable to conpensation deferred under an eligible plan
i ncludes gain fromthe di sposition of property. The term "ampunts deferred"”

i ncl udes anobunts deferred in taxable years begi nning before January 1, 1979, if
such anpbunts were deferred under a plan described in 8 1.457-2(b), and such
amounts were made a part of an eligible plan.

HI STORY: [T.D. 7836, 47 FR 42337, Sept. 27, 1982]
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NOTES: NOTES APPLI CABLE TO ENTI RE CHAPTER

EDI TORI AL NOTE: | RS published a docunent at 45 FR 6088, Jan. 25, 1980, deleting
statutory sections fromtheir regulations. In Chapter |, cross references to the
del eted nmateri al have been changed to the correspondi ng sections of the IRS Code
of 1954 or to the appropriate regulations sections. Wen either such change
produced a redundancy, the cross reference has been del eted. For further

expl anati on, see 45 FR 20795, March 31, 1980.

[ The OMB control nunbers for title 26 appear in § § 601.9000 and 602. 101 of
this chapter.]

NOTES APPLI CABLE TO ENTI RE SUBCHAPTER

Suppl erentary Publications: Internal Revenue Service Loosel eaf Regul ations
System Al cohol and Tobacco Tax Regul ati ons, and Regul ati ons Under Tax
Conventi ons.

EDI TORI AL NOTE: Treasury Decision 6091, 19 FR 5167, Aug. 17, 1954, provides in
part as foll ows:

PARAGRAPH 1. All regulations (including all Treasury decisions) prescribed by,
or under authority duly del egated by, the Secretary of the Treasury, or jointly
by the Secretary and the Conmm ssioner of Internal Revenue, or by the
Conmi ssi oner of Internal Revenue with the approval of the Secretary of the
Treasury, or jointly by the Conmi ssioner of Internal Revenue and the
Conmi ssi oner of Custonms or the Conmi ssioner of Narcotics with the approval of
the Secretary of the Treasury, applicable under any provision of law in effect
on the date of enactnent of the Code, to the extent such provision of lawis
repeal ed by the Code, are hereby prescribed under and made applicable to the
provi sions of the Code corresponding to the provision of |aw so repeal ed insof ar
as any such regulation is not inconsistent with the Code. Such regul ati ons shal
become effective as regul ati ons under the various provisions of the Code as of
the dates the correspondi ng provisions of |law are repeal ed by the Code, unti
superseded by regul ations issued under the Code.

PAR. 2. Wth respect to any provision of the Code which depends for its
application upon the promul gation of regulations or which is to be applied in
such manner as may be prescribed by regulations, all instructions or rules in
effect i Mmediately prior to the enactrment of the Code, to the extent such
instructions or rules could be prescribed as regul ati ons under authority of such
provi sion of the Code, shall be applied as regul ati ons under such provision

i nsofar as such instructions or rules are not inconsistent with the Code. Such
instructions or rules shall be applied as regul ati ons under the applicable

provi sion of the Code as of the date such provision takes effect.

PAR. 3. If any election nmade or other act done pursuant to any provision of the
I nternal Revenue Code of 1939 or prior internal revenue | aws woul d (except for

t he enactnent of the Code ) be effective for any period subsequent to such
enactment, and if correspondi ng provisions are contained in the Code, such

el ection or other act shall be given the sane effect under the correspondi ng
provi sions of the Code to the extent not inconsistent therewith. The term"act"
includes, but is not Iimted to, an allocation, identification, declaration
agreement, option, waiver, relinquishment, or renunciation

PAR. 4. The limts of the various internal revenue districts have not been
changed by the enactnent of the Code. Furthernore, delegations of authority made
pursuant to the provisions of Reorganization Plan No. 26 of 1950 and
Reor gani zati on Plan No. 1 of 1952 (as well as redel egation thereunder),



i ncludi ng those governing the authority of the Conm ssioner of Internal Revenue,
t he Regi onal Commi ssioners of Internal Revenue, or the District Directors of
Internal Revenue, are applicable to the provisions of the Code to the extent
consi stent therew th.



